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IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE DIVISION , CAPE TOWN)
Case No: 679/2007

In the ex parte application of:-

EXECUTIVE OFFICER OF THE Applicant
FINANCIAL SERVICES BOARD WESTERN CAPE HIGH COURT
in re the financial services business of:- GENERAL OFFICE
FIDENTIA ASSET MANAGEMENT (PTY) LIMITED 2014 -03- 31
(Registration No: 1998/024863/07) CAPE TOWN KAAPSTAD
BRAMBER ALTERNATIVE (PTY) LIMITED . WES-KAAP HOE HOF

(Registration No: 2000/024139/07)
FIDENTIA HOLDINGS (PTY) LIMITED
(Registration No: 2001/022355/07)

FILING SHEET

Filed herewith
CURATORS’ REPORT

DATED at CAPE TOWN this the 31% day of MARCH 2014

THE JOINT CURATORS
c/o CLIFFE DEKKER HOFMEYR INC

P
oo
DC ALA

JOINT CURATOR
12" Floor - 11 Buitengracht Street
CAPE TOWN

PO BOX 695 Cape Town 8000
Tel: (021) 425 8809

Fax (021) 405-6073

TO: THE REGISTRAR
High Court
CAPE TOWN

MR D GIHWALA 021-425-8809
Filing Sheet Curators’ Report/March 2014



CURATORS’ REPORT ON THE STATUS OF THE FIDENTIA GROUP CURATORSHIP
AS AT 28" FEBRUARY 2014

2.1

2.2

2.3

24

2.5

2.6

3.1

3.2

3.3

3.4

In this Report “Fidentia” and/or “Fidentia Group” refers to either of or all of Fidentia
Asset Management (Pty) Limited ("FAM") and/or Fidentia Holdings (Pty) Limited
("Holdings") and/or Bramber Alternative (Pty) Limited ("Bramber") and/or their
subsidiaries, unless otherwise indicated by context.

On 15" October 2013 Acting Justice Blommaert directed the Curators to file a
further Report by not later than 31% March 2014 dealing with the following:-

“The status of the curatorship as at 28" February 2014;

An overview of assets disposed of or alienated and how the proceeds were
distributed;

Irregulanities committed by the companies or their officers or management or by
other persons prior to and after the date of curatorship and the state of
prosecution which may have been instituted:

Details of civil and criminal actions which may have been instituted by or against
the Curators;

The costs of the curatorship as at 28" February 2014;

Any recommendations as to how the continuation of the -curatorship or any
related matters, should be dealt with further.

The information referred fo in paragraph 2.4 above must include a deflailed
breakdown of all civil legal proceedings instituted, prosecuted or defended by the
Curators on behalf of the companies, indicating in respect of each matter,

Who the attorneys of record for the comparnies were/are;
The fees incurred in respect of the attorneys of record:
The fees incurred in respect of Counsel:

Whether the litigation has been concluded or not;

March 2014 Curators’ Report.-2 (Court Report) 1



3.5

3.6

9.1

9.2

In the case of litigation which has been concluded, the success or otherwise of

the litigation; and
The amounts recovered on taxation, if any.”
This Report is filed pursuant to the aforesaid Court Order.

This Report must be read in conjunction with and supplementary to previous
Reports filed and noted.

In order to avoid prolixity this Report focuses primarily on developments which
occurred between 1% September 2013 and the end of February 2014. There may
be a measure of overlap between this Report and prior ones; but this is unavoidable
for the sake of continuity.

This Report consists of a General Section, a Report in relation to the litigation
undertaken and also a Financial Report. It is not practicably feasible to specifically
confine any section. Whilst every attempt is made to avoid any form of overlap it
nevertheless occurs because it is necessary for the sake of -completeness and to
ensure a continuing and comprehensive understanding of the affairs of the Fidentia
Group as a whole for the period under review.

Two (2) Schedules are attached to this Report. The first is a detailed schedule
(“Litigation Report”) in response to paragraph 3 herein above. The second
Schedule is a detailed Financial Report which speaks to the disposal of assets,
recoveries made, costs incurred and paid and distribution effected to the end of
February 2014.

Schedule One comprises what is referred to as the “Litigation Report”. The
following needs to be highlighted; -

The report is substantially similar to the one filed with the previous report.
However, during the period under review mainly 3 matiers were continued with
namely, the suits against Cunningham and S Dekker and Steve De Kock.

The Cunningham litigation is extremely difficuit.. Cunningham’s estate is under
curatorship. His legal representatives have adopted an uncompromising attitude.
As a result legal costs which could be largely reduced or possibly even avoided
are being incurred to prosecute the matter to finality. Cunningham is presently
standing trial on criminal charges which have a direct bearing on the civil claims
being made against him.

March 2014 Curators’ Reporf-2 (Court Report} 2



9.3

9.4

9.5

10

10.1

10.2

11

12

Every possible attempt has and is being made to settle with De Kock who has
indeed made an offer but the terms thereof are unacceptable to the Curators who
believe De Kock has not a full and complete disclosure of his financial position.

The matter against Dekker regrettably has to proceed to trial. She continues to
adopt an intransigent and uncompromising attitude.

JAW Brown and 6 others instituted an application, under Case Number 679/2007,
against the Financial Services Board, Fidentia Holdings (Pty) Limited, Fidentia
Asset Management (Pty) Limited and Bramber Alternative (Pty) Limited for an
order inter alia setting aside the curatorship and removal of the Curators. The
Curators were not cited as parties to the application, which was also not served
on them. The Curators were compelled to bring an appiication for leave to
intervene in this application, which intervention was eventually granted by
consent. The Curators filed comprehensive answering affidavits. The applicants
failed to file any replying affidavits. The matter which was enrolled for hearing on
9" September 2013, at the instance of the Financial Services Board, was

eventually dismissed.

The Curators reported in their previous report that costs incurred to that date by the
Curators either as Plaintiff/Applicant or Defendant/Respondents amounted to
R19 363,695.07 made up as follows:-

Attorneys' fees: R7 399 369.60;
Counsel's fees and other disbursements: R11 964 325.47.

The Curators, at the instance of the FSB, are currently undertaking a
comprehensive audit of all fees paid and or incurred. This investigation is complex
and time consuming aggravated by the fact that the ability to gain access to source
documentation is complicated by the lapse of time. However, this investigation is
ongoing and the final outcome thereof will be fully reported in due course.

CURATORS’ FEES
The Curators fees paid to date amount to R 18 454 053.78
DISTRIBUTIONS EFFECTED IN TERMS OF CURATORSHIP ORDER

Full particulars of the distributions made to date appear from the Financial Report
attached hereto. These distributions have been effected as provided for in terms of
the final curatorship order and as sanctioned by the above Honourable Court.

March 2014 Curators’ Report-2 (Court Report) 3



13 CRIMINAL PROSECUTIONS

131 Piet Botma's criminal trial has as yet not been finalised; it is part heard and set to
resume later this year.

13.2 The criminal case against Cunningham is currently underway. The prosecution
has completed its case. When the matter resumes the defence intends applying
for the accused to be discharged.

13.3 The SCA has as yet not allocated a date for the hearing of the appeal against
Joseph Arthur Waiter Brown’s sentence. it was anticipated that such appeal
would be heard during the first half of 2014 but it now appears that it will probably
only be heard for the earliest during the third term of 2014.

GENERAL

14 Sante Hotel Wellness and Conference Centre

14.1

14.2

14.3

14.4

This asset continues to present a challenge to the Curators.

The dispute between the Curators and the various homeowners' associations in
regard to the payment of levies and security to the estate remains unresolved. it
is likely that this aspect of the dispute may be referred to arbitration.

The Curators and the hotel operator stationed security guards in the guardhouse
at the entrance to the estate. The Homeowners' Associations instituted an
application against the Curators for the eviction of the Curators from the
guardhouse. The application was opposed. The matter was eventually resolved
by agreement in relation to access and security. The curators were ordered to
pay the costs of the application.

The Sante hotel's capacity will shortly be increased to make it financially more
viable. The FSB approved of the proposal subject to the major investors
agreeing thereto which they have done.

LITIGATION

15 Ml Cunningham NO and 3 Others

Following the postponement of the trial on 22™ July 2013 in the High Court, Western
Cape it was also considered prudent to amend the particulars of claim in certain
respects. Each proposed amendment was opposed. The current situation is that
the application to amend the particulars of claim will be heard during May 2014,
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16

S J De Kock and Thebe Securities.

The action against De Kock and Thebe has been enlisted for hearing in July 2014.
The matter will have to run its course unless it is settled a prospect which cannot be
entirely ruled out. However, in order to avoid a repetition of what happened last
year when settlement negotiations faded away after the trial was postponed
preparation for the trial will commence soon so that if the matter is not settled, the
trial can proceed to finality.

17 U-Bank Limited / ABSA Bank Limited — Case No: 05204/11

18 MIH Holdings Limited / ABSA Bank Limited — Case No: 07662/12
Inasmuch as Ayanda has no assets it was decided to withdraw from the litigation
and abide the judgment in both matters.

19 Hendrik R Bam
To date the curators have not been able to determine the whereabouts of Mr Bam in
order to excuss him.

DISPOSALS

20 The Curators have to date not been able to sell the properties at Blue Horizon Bay
but are continuing in their endeavours to do so.

21  Legatus was put up for sale via a transparent public process. Interested parties

conducted due diligence exercises. Offers were received pursuant to the invitation
to do so. An improved offer was received after the expiry date for interested parties
to submit offers. The Curators resolved to restart the process by engaging the other
interested party as the curators had not agreed to any transaction which in any case
is subject to FSB approval for which the curators had not even applied. In any event
a final offer was eventually negotiated and submitted to the FSB for its consideration
and approval which is pending,

DISTRIBUTION OF ASSETS DISPOSED

22

The distribution to Antheru has as yet not been made. Antheru's F A | S licence was
cancelled some while ago. Accordingly Antheru has no authority to deal with clients
or their funds. In the circumstances the FSB requires the distribution to be effected
directly to Antheru's clients/ investors. This is a difficult and cumbersome exercise
which is under way. The curators are contemplating a suitable relatively risk free
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23

process to make the distribution to Antheru’s investors. This process is currentiy
being considered by the FSB and once approved will permit the curators to pay the
Antheru investors directly.

The Financial Report sets out the particulars of the distributions made to date.

ASSETS STILL TO BE DISPOSED OF

24

241

24.2

243

24.4

245

The following assets still have to be disposed of:
The property and business of Sante Hotel and Spa;
Properties at Blue Horizon Bay;
The Fidentia Group’s interest in Moshate (Pty) Limited;
The uncut Tanzanite gemstone; and

Maddock’s house at Cape Infanta unless he settles the amount owing by him.

FUTURE CONDUCT AND RECOMMENDATION

25

26

27

The Curators recommend that the remaining assets be realized as and when it is
considered most favourable to do so and that the pending litigation be brought to
finality as expeditiously as possible.

The Curators believe that the realisation of assets and the pursuit of debtors be
approached with discretion. In this regard costs benefit analyses are considered
regularly.

Inasmuch as the Curators report on a regular basis to the FSB it is proposed that
the next status report to the Court be as at the end of December 2014,

Lyt
DATED at CAPE TOWN thisbi{fay of MARCH 2014

-—

Qe

DINES GIHWA
On behalf of the Fidentia Curators
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1.2

2.1

2.1.1

2.1.2

2.1.3

2.1.4

Curators’ Financial Report — February 2014

Introduction

This financial report deals with the administration and financial performance of the
remaining companies comprising the private equity portfolio for the period ended
28 February 2014. Legatus represents the remaining trading entity in the private
equity portfolio. With regards to the other companies, these have either been
disposed of with the consent of the FSB, alternatively, those companies for which no
offers were received and which could not continue trading profitably have been

wound down.

.The remaining companies comprising the private equity portfolio, for the period

covered by this report, are:

" Legatus; and

] Moshate (not trading).
Legatus Trust (Pty) Ltd (“Legatus”)

Introduction

Legatus continues to provide specialised fiduciary products to the South African
Market, and specifically administers deceased estates and Trusts. It is a member of
the Fiduciary Institute of South Africa.

The audited financial statements of Legatus for the year ended 31 March 2013 have
been finalised.

The income statement, statement of financial position, cash flow statement and
statement of changes in equity for the eleven months ended 28 February 2014,
together with a commentary thereon, are recorded at paragraphs 2.2 to 2.5 infra.

The legal matters and disputes are recorded at paragraph 2.6 infra. The proposed
sale of Legatus is now in progress in view of the fact that the dispute as to the
ownership was resolved in terms of the agreement referred to in 2.6.2.




2.2 Income statement for the eleven months ended 28 February 2014
Eleven months Eleven months Year ended
ended ended
28 Feb 2014 28 Feb 2013 31 Mar 2013
(Unaudited) {(Unaudited) {Audited)
Note R R R

Revenue 221 4274 983 4703 355 5 360 906
Operating expenses 223 4764 371 4 463 769 4 922 998
Operating( Loss) Profit (489 388) 239 586 437 908
Investment Income 80 820 75756 82178
Net (Loss) Profit before (408 768) 315 342 520 086
taxation
Taxation 0 88 296 145 624
{Loss) Profit after tax {408 768) 227 046 374 462
Abnormal item-legal 224 (989 451) 0 0
expenses
{Loss) Profit after (1 398 219) 2276 374 462

abnormal item

221  Total revenue for the eleven months ended 28 February 2014 decreased by 10%
compared to the eleven months ended 28 February 2013. The numbers of estates on
which executor's fees were taken in the eleven months ended 28 February 2014 was
171 (2013: 205) at an average executor fee of R 20 688 (2013: R18 543).

2.22  The decline in revenue is attributed in part to the non-finalisation of estates which
were projected to be completed by 28 February 2014. This is caused by inter alia the
delay in effecting transfer of immovable properties sold and in obtaining consent from
the various Masters’ Offices to proceed with the disposal of properties occupied by
family of the deceased owner.

2.23 Operating expenses for the eleven months ended 28 February 2014 increased by
6.7% compared to the comparative period.

2.24 The legal fees were incurred in respect of a claim against the former director and
shareholder of the company which is addressed at paragraph 2.6.1 infra. The amount
of R989 451 is included in the total amount reported as expenditure incurred on legal
services, as appearing in previous Court reports filed.
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2.31

2.32

2.3.3

Statement of financial position

Note
Assets
Non-current assets
Property plant and equipment 2.31

Intangible Assets — Trust Licence 2.3.2

Current assets
Trade and other receivables 233
Cash and cash equivalents

Total assets

Equity and liabilities
Equity

Share capital

Retained income
234

Current Liabilities
Current tax payable

Trade and other payables
Total Current Liabilities

Total Liabilities and equity

Property Plant and Equipment comprises of computers and equipment, which is
being depreciated using the straight line method to write down the cost, less residual
value over the useful lives of the assets.

The intangible assets comprise of the Trust Licence and are regarded as having an
indefinite life. Based on all relevant factors, there is no foreseeable limit to the period

28 Feb 2014 31 Mar 2013

{(Unaudited) (Audited)
R R

40 889 41 493
200 376 200 376
241 265 241 869
149 158 576 877
710 390 1921411
859 548 2498 288
1100 813 2 740 157
312 312
471 577 1 869 795
471 889 1870107
161 721 161 720
457 203 708 330
628 924 870 050
1100 813 2740 157

over which the asset is expected to generate cash flows.

Trade and other receivables largely include a rental deposit and an amount owing by

the former shareholder,




234
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2.5

The movement in sharehoiders’ equity is addressed through the statement of

changes in equity (refer paragraph 2.5).

Cash Flow Statement

11 months ended Year ended
28 Feb 2014 31 Mar 2013
{Unaudited) (Audited)
R R
CASH FLOWS FROM OPERATING ACTIVITIES
Cash receipts from customers 4651 110 5170 928
Cash paid to suppliers and employees (5 921 632) (4 790 256)
Cash applied to from operations {1270 522) 380672
Interest income 80 620 82178
Tax paid - (121 439)
Net cash from operating activities (1189 902) 341 411
CASH FLOWS FROM FINANCING ACTIVITIES
Purchase of property plant and equipment {21 118) =
Dividends paid - (1200 000)
Total cash movement for the year (1211 020) {858 589)
Cash at the beginning of the year 1921410 2780000
Total cash at end of the year 710 390 1921 411
Statement of changes in equity
Share Retained Total
Capital Income Equity
R R R

Balance at 31 March 2012 312 1495 333 1495 645
Profit for the year 374 463 374 463
Balance at 31 March 2013 M2 1869 796 1870 108
(Loss) for the eleven months (1398 219) {1398 219)
Balance at 28 February 2014 312 471 577 471 889




2.6

261

26.2

Legal Matters

Summonses have been issued to RH Meyeridricks, a former director and
shareholder of Legatus. The details are recorded at paragraphs 2.6.1.1 to 2.6.1.2

infra.

2.6.1.1 While acting as director of Legatus, Meyeridricks allegedly received
certain monies “secret profits” to which he was not entitled.

26.1.2 Monies lent and advanced to Meyeridricks have not yet been repaid.

The Joint Trustees of the estate of AL Cruickshank withdrew all the actions instituted
in terms of an agreement concluded with the Fidentia curators, in terms of which
12.5% of the sales proceeds from the sale of Legatus Trust (Pty) Ltd will be paid to
the estate of AL Cruickshank. This settlement allowed the curators to proceed with

the disposal process.




3.1

3.2

3.3

4.1

4.2

Moshate Holdings Pty Ltd (Moshate)

This is a non-trading company in which approximately R15 million of investor funds
was invested, with a view to the company procuring land upon which cemeteries
would be established. The dispute regarding the effective shareholding in Moshate
has not been resolved.

Despite repeated assurances from the directors of Moshate that audited financial
statements would be prepared from the date of commencement of operations, fo
date the directors have failed tc provide audited financial statements for the

company.

The curators are exploring other alternatives with a view to recovering investor funds

transferred to Moshate.
Compilation of Accounting Records

Further to our previous report the statutory audits of Bramber Property (Pty) Ltd,
Fidentia Administration Services (Pty) Ltd and Fidentia Facilities (Pty) Lid have been
completed, and the statutory audit for Fidentia Holdings (Pty) Ltd is in the process of

finalisation.

The curators have also engaged over the period with the trustees of the LHUT to
assist them in preparing the audited annual financial statements of LHUT.




5.

5.1

5.1.1

51.2

51.3

5.1.4

Court Sanctioned Distribution Plan
Admitted Claims

The curators admitted the following claims:

Investor Capital Claim

TETA R 185 000 000
Antheru R 9 205 449
Balltron R 38573680
LHUT R1 133 911 822
Total admitted claims at date of this report R1 366 690 951

In respect of the Evertrade transactions there is nothing further to report from the

previous report.

In terms of the distribution plan as approved by the Western Cape High Court, the
amounts as recorded at 5.1.4 infra have been distributed to the TETA, Balltron and
LHUT. The distribution to those persons and entities that invested directly with
Antheru Trust will be made once approval is received from the Registrar. A
calculation of the amount to b e distributed to each investor has been submitted to
the Registrar. The calculation has been made in accordance with the admitted claim
of Antheru Trust in the amount of R9, 205,449.

With the approval of the FSB a guarantee held for the benefit of Bailtron, in the
amount of R4 418 311 was returned to Balltron. This amount does not form part of
the capital claim of Balltron.

Investor Capital Claim
TETA ' R 33 300 361
Balltron R 6943338
LHUT R 90 741 051
Total distribution R130 984 750




5.2

5.2.1

5.2.2

Accounting for Investor Funds

Proceeds from the disposal of assets and recoveries of funds from previous
directors, staff and third parties have, in the main, been deposited with the firm DLA
Cliffe Dekker Hofmeyr, to be held in trust. Disbursements relafing to legal fees and
other professional fees have, in the main, also been disbursed from the funds held in

trust.

In line with the audit of all fees paid and/or incurred the audit has been extended to
all income and expenditure conducted through the trust account of DLA Cliffe Dekker
Hofmeyr for the period 1 July 2013 to 28 February 2014. For this purpose,
information and documents has been requested from DLA Cliffe Dekker Hofmeyr. At
the time of writing, the requested information and documentation has not been
presented, and as a consequence thereof it is not possible to prepare a financial
report. The financial report will be prepared upon receipt of the information and
documentation requested and the attendant audit thereof.




6.1

6.2

Distributions

Since curatorship, the following distributions to investors have been made:

Distributions R

Distribution to LHUT in terms of Curatorship Order 113 389614

Distribution to LHUT pursuant to litigation instituted against Lekana 70501 913
Note 1

Distribution to LHUT pursuant to the Global Funding Agreement 340 000
Distribution in terms of Court Approved Distribution Plan 130 972 587
Balltron Guarantee Refund 4418 311
Total Distribution/Refund to Investors 319 622 425

Note 1:  Pursuant to litigation initiated by the curators against Lekana Employee
Benefits, which litigation was subsequently prosecuted by the trustees of
LHUT, settlement was reached in terms of which this amount was paid
directly to one of the source funds of the LHUT. The beneficiary funds
that originated from this source fund were invested by LHUT with Fidentia
Asset Management (Pty) Ltd.

To date, a total amount of R319 634 588 has been returned to the investors since
curatorship. To date distributions to LHUT, Balltron and TETA have been made in
amounts which represent 23% of the total admitted claims of all investors. This
percentage excludes the refund of the Balitron Guarantee, Ingluding the Balltron
guarantee refund the percentage increases to 23.4%.




